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DEAN, Special Trial Judge: This case was heard pursuant to

t he provisions of sections 6320(c), 6330(d), and 7463. Unl ess
otherwi se indicated, all section references are to the Internal
Revenue Code as anmended, and all Rule references are to the Tax
Court Rules of Practice and Procedure. The decision to be
entered i s not reviewabl e by any other court, and this opinion

shoul d not be cited as authority.
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The petition in this case was filed in response to a Notice
of Determ nation Concerning Collection Action(s) Under Section
6320 and/or 6330 (notice of determ nation) for 1996, 1997, 1998,
and 1999. Petitioner does not dispute the anmount of the
underlying taxes and interest owed for the years in issue. Wat
petitioner does dispute is his liability for the additions to tax
under section 6651(a)(1) for failure to tinely file returns,
section 6651(a)(2) for failure to tinely pay the unpaid tax
reported on the returns, and section 6654 for failure to pay

esti mat ed t axes.

Backgr ound

The stipulated facts and the exhibits received into evidence
are incorporated herein by reference. At the tinme the petition
in this case was filed, petitioner resided in Stockton,

Cal i fornia.
Petitioner filed Federal tax returns for each year in issue

reporting taxes due as follows:

Year Dat e Due Date Filed Tax Due
1996 10/ 15/ 97 06/ 12/ 98 $4, 737
1997 10/ 15/ 98 04/ 10/ 99 3, 644
1998 10/ 15/ 99 02/ 24/ 00 7,162
1999 08/ 15/ 00 04/ 10/ 01 2,079

At the tinme petitioner filed each return, he either did not
pay or made only small paynments toward the anmobunts shown as taxes

on the returns. Respondent assessed the amounts reported on
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petitioner’s returns plus statutory additions to tax as follows.!?

Additions to Tax

Year Sec. 6651(a)(1) Sec. 6651(a)(2) Sec. 6654
1996 $933. 07 $308. 52 $217. 00
1997 781. 65 243. 18 186. 13
1998 1, 611. 45 429. 72 183. 77
1999 519. 75 --- 100. 00

On April 14, 2005, respondent filed a notice of Federal tax
lien against petitioner for inconme taxes for 1996, 1997, 1998,
and 1999. On April 15, 2005, respondent sent to petitioner a
Notice of Federal Tax Lien Filing and Your Right to a Hearing
Under I RC 6320 for the years in issue.

On May 23, 2005, petitioner filed a tinely Form 12153,
Request for a Collection Due Process Hearing, for the years in
i ssue. The hearing was conducted via tel ephone and witten
correspondence with Settlenment Oficer Martin Splinter. On
Septenber 13, 2005, the Appeals O fice issued to petitioner a
notice of determ nation sustaining respondent’s filing of the
Federal tax lien to collect petitioner’s unpaid taxes for the

years in issue.

Di scussi on

Section 6320 entitles a taxpayer to notice of the taxpayer’s

right to request a hearing after a notice of lienis filed by the

IAfter the tax and additions to tax were assessed for each
year, petitioner subsequently nmade paynents on his tax
ltabilities (tax, interest, additions to tax conbined) for each
of the years in issue. Therefore, the anount of the outstanding
bal ance attributable to the additions to tax has yet to be
det er m ned.
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Comm ssioner in furtherance of the collection fromthe taxpayer
of unpaid Federal taxes. |If one is requested, the admnistrative
hearing is before the Appeals Ofice of the Internal Revenue
Service. Sec. 6330(b)(1). The taxpayer requesting the hearing
may raise any relevant issue with regard to the Comm ssioner’s
i ntended collection activities, including spousal defenses,
chal l enges to the appropriateness of the Conmm ssioner’s intended

coll ection action, and alternative neans of collection. Secs.

6320(b) and (c), 6330(c); see Sego v. Conm ssioner, 114 T.C 604,

609 (2000); Goza v. Conm ssioner, 114 T.C 176, 180 (2000).

The taxpayer may raise challenges “to the exi stence or
anmount of the underlying tax liability”, however, only if he “did
not receive any statutory notice of deficiency for such tax
liability or did not otherw se have an opportunity to dispute
such tax liability.” Sec. 6330(c)(2)(B)

In making a determ nation, the Appeals Oficer is required
to take into consideration issues properly raised, the
verification that the requirenents of applicable |aw and
adm ni strative procedures have been net, and whether any proposed
col l ection action bal ances the need for efficient collection of
taxes with the legitimte concern of the person that any
collection action is no nore intrusive than necessary. Sec.
6330(c)(3). Wthin 30 days after the Appeals Ofice issues a

notice of determ nation, the taxpayer may appeal the
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determ nation to the Tax Court, if the Court has jurisdiction
over the underlying tax liability. Sec. 6330(d)(1). The Court
has jurisdiction in this case. For purposes of these provisions,
“underlying tax liability” includes additions to tax. Katz v.

Commi ssioner, 115 T.C. 329, 339 (2000); Lites v. Conm ssioner,

T.C. Meno. 2005-206.

Petitioner seeks abatenent of the section 6651(a)(1)
additions to tax for late filing, of the section 6651(a)(2)
additions to tax for failure to tinely pay the anounts shown as
taxes on the returns, and of the section 6654 additions to tax
for failure to pay estinated taxes. Because petitioner self-
assessed his taxes for all years in issue, no statutory notice of
deficiency was issued. See sec. 6201(a)(1). Petitioner’s
challenge to the additions to tax at the hearing was proper. See

secs. 6320(c), 6330(c)(2)(B); Downing v. Conm ssioner, 118 T.C.

22 (2002). The Court reviews de novo respondent’s determ nation
with respect to the additions to tax for the years in issue. See

Goza v. Conmi ssioner, supra at 181-182.

Additions to Tax Under Section 6651(a)(1)

Section 7491(c) inposes the burden of production in any
court proceeding on the Comm ssioner with respect to the
l[tability of any individual for penalties and additions to tax.

H gbee v. Conm ssioner, 116 T.C 438, 446 (2001); Trowbridge v.

Comm ssioner, T.C Meno. 2003-164, affd. 378 F.3d 432 (5th Gr.
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2004). In order to neet the burden of production under section
7941(c), the Conmm ssioner need only nmake a prinma facie case that
i nposition of the penalty or addition to tax is appropriate.

Hi gbee v. Commi Ssi oner, supra.

The burden of proof remains on the petitioner, who nust

prove that his failure to file tinmely was: (1) Due to reasonable
cause, and (2) not due to wllful neglect. Sec. 6651(a); United

States v. Boyle, 469 U S. 241, 245 (1985); Hi gbee v.

Conm ssi oner, supra at 446-447. A failure to file tinmely a

Federal inconme tax return is due to reasonable cause if the
t axpayer exercised ordinary busi ness care and prudence and
neverthel ess was unable to file the return within the prescribed

time. Barkl ey v. Conm ssioner, T.C. Menp. 2004-287; sec.

301. 6651-1(c) (1), Proced. & Adm n. Regs. WII|ful neglect neans a
conscious, intentional failure or reckless indifference. United

States v. Boyle, supra at 245.

Respondent has carried his burden of production by
introducing into evidence certified copies of Form 4340,
Certificate of Assessnents, Paynents, and O her Specified
Matters, for 1996, 1997, 1998, and 1999, establishing that

respondent did not tinmely receive Federal incone tax returns for

those years. See Davis v. Conmm ssioner, 115 T.C 35, 40-41

(2000) ; Downey v. Comm ssioner, T.C Meno. 2005-215. 1In the
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absence of evidence that petitioner tinmely filed his returns, the
Court finds that the returns were not tinely filed.

Petitioner introduced no evidence or any legally sufficient
reason for his failure to file tinmely returns. Therefore, the
Court finds that petitioner is liable for additions to tax under
section 6651(a)(1l) for failure to tinely file his returns for the
years in issue.

Additions to Tax Under Section 6651(a)(2)

Section 6651(a)(2) inposes an addition to tax for failure to
pay the anpbunt shown as tax on the return on or before the date
prescri bed for paynent of that tax, unless the failure was due to
reasonabl e cause and not willful neglect. See sec. 301.6651-
1(c)(1), Proced. & Adm n. Regs. Petitioner may denonstrate
reasonabl e cause for |ate paynent by showi ng that he exercised
ordi nary business care and prudence in providing for paynent of
his tax liability and was neverthel ess either unable to pay the
tax or would suffer an undue hardship if he paid on the due date.
Sec. 301.6651-1(c), Proced. & Adm n. Regs. The term “undue
har dshi p” neans nore than an inconveni ence to the taxpayer, and
it nmust appear that substantial financial |oss would result to
t he taxpayer from nmaki ng paynents by the due date. See sec.
1.6161-1(b), Income Tax Regs.

At the tinme petitioner filed his returns, he nmade snal
paynents towards his tax liabilities for 1996, 1997, and 1999,

and he nmade no paynent toward his tax liability for 1998. The
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bul k of the ambunt shown as tax on the return for each of the
years in issue renmai ned unpaid as of the respective due dates.
Petitioner contends that he did not remt full paynents for

the years in issue because of hardship due to his divorce and
subsequent | oss of enploynent. Petitioner has not shown that he
woul d have suffered substantial financial loss if he had paid his
taxes by the due date. Mbreover, adverse econom c conditions do
not necessarily constitute reasonabl e cause because al nost every
nonwi | I ful failure to pay taxes is the result of financial

difficulties. See Estate of Hartsell v. Conm ssioner, T.C. Mno.

2004-211; Wlfe v. United States, 612 F. Supp. 605, 607-608 (D.

Mont. 1985), affd. on other grounds 798 F.2d 1241 (9th G
1986) .

The Court therefore finds that petitioner failed to
denonstrate that his failure to tinely pay the taxes shown on the
returns for the years in issue was due to reasonabl e cause and
not willful neglect. See sec. 301.6651-1(c), Proced. & Adm n.
Regs.; sec. 1.6161-1(b), Inconme Tax Regs. Accordingly,
petitioner is liable for the additions to tax under section
6651(a)(2) for the years in issue.

Additions to Tax Under Section 6654

Section 6654 inposes an addition to tax for failure to nake
tinmely and sufficient paynments for estimated taxes. |In order for

respondent to satisfy his burden of production under section
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7491(c), he must produce evidence necessary to enable the Court
to conclude that the taxpayer had an obligation to make an

estimated tax paynent. \Wheeler v. Comm ssioner, 127 T.C. 200,

211 (2006). Specifically, respondent nust produce evidence
showi ng that the taxpayer had a “required annual paynent” as
defined by section 6654(d)(1)(B) for the year in issue. 1d.

The section 6654 addition to tax is calculated with
reference to four required install nent paynents of the taxpayer’s
estimated tax liability. Sec. 6654(c)(1). Each required
install ment of estimated tax is equal to 25 percent of the
“requi red annual paynent”. Sec. 6654(d)(1)(A).

Under section 6654(d)(1)(B), “required annual paynment” nmeans
the | esser of:

(1) 90 percent of the tax shown on the
return for the taxable year (or, if no return
is filed, 90 percent of the tax for such
year), or

(1i) 100 percent of the tax shown on the
return of the individual for the preceding
t axabl e year.

Clause (ii) shall not apply if the preceding taxable

year was not a taxable year of 12 nonths or if the

i ndividual did not file a return for such preceding

t axabl e year.

Respondent produced a Form 4340 for 1996 establishing that
petitioner filed a tax return for 1996 reporting a tax liability
of $4,737. This evidence is sufficient for the Court to nmake the
anal ysis required by section 6654(d)(1)(B)(i). Respondent,

however, failed to introduce evidence show ng whet her petitioner
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filed a return for the precedi ng taxable year, i.e., 1995, and if
he did, the amount of tax shown on that return. Wthout that
evi dence, the Court cannot identify the anmbunt equal to 100
percent of the tax shown on petitioner’s 1995 return.

The Court cannot conclude that petitioner had a required
annual paynent for 1996 because respondent failed to produce
sufficient evidence, as required by section 7491(c), to allow the

Court to conplete the conparison required by section

6654(d)(1)(B). See Wheeler v. Conm ssioner, supra. Accordingly,

petitioner is not liable for an addition to tax under section
6654 for 1996.

Respondent net his burden of production under section
7491(c) for 1997, 1998, and 1999. The evi dence produced was
sufficient for the Court to nmake the required conparison under
section 6654(d)(1)(B) and to nake a determ nation that petitioner
had a required annual paynent for each of those years.

The section 6654 addition to tax is mandatory unl ess

petitioner can place hinself within one of the conputational

exceptions provided by section 6654(e). Recklitis v.

Comm ssioner, 91 T.C. 874, 913 (1988); Gosshandler v.

Commi ssioner, 75 T.C 1, 20-21 (1980). Petitioner did not pay

the estimated taxes for 1997, 1998, and 1999. Moreover,
petitioner failed to show that his failure to tinely pay

estimated taxes qualifies for one of the exceptions under section
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6654(e). Accordingly, petitioner is liable for additions to tax
under section 6654 for 1997, 1998, and 1999.

Revi ewed and adopted as the report of the Small Tax Case
Di vi si on.

To reflect the foregoing,

Deci sion will be entered

under Rul e 155.




